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FULL BENCH (APPELLATE CRIMINAL).

Before U San Maung, U Bo Gvi and U Thaung Sein, JJ.

THE UNION OF BURMA (COMPLAINANT)
V.
MAUNG OHN KYAING (Accusep).*

Convictron under s 304, Penal Code—Charge fo the jury—Misdirection—
Reference under s 434, Criminal Procedure Code—Power of the court.

Held: A charge to the jurv must be read as a whole. The view of the
trial Judge may not coincide with the view of others who merely read the
proceedings, If upon the generai view taken, lhe case has been fairly left
within the jury's province, it would not he proper to treat such cases as cases
of misdirection.

Chanwing Arnold v. Emperor, 1L.R. 41 Cal. 1023 equals 41 1,A. 149, applied.

Misdirection asused in the Code of Criminal Procedure includes not only
an error in laying down the law by which the jury are to be guided but also
error in summing up the evidence.

Lmperator v, Minhwasayo aund ofhers, 11 Cr. L. ]. 13, followed.

It is no misdire-tion not to tell jury everything which might have been
told, but it would be misdirection if the judge had told the jury something
which was wrong or which would lead them to a wrong inference,

Rex v, Stoddar , (1909) 2 Cr, App. R, 217, 246, followed.

It is also the duty of a judge not merely to narrate evidence but also to
direct the jury as to the weight which in his opinion ought to be attached to
the evidence called at the trial ; but he must at the same lime let the jury

-consider facts for themselves and form their own opinien and draw their own
“inference.

The provision of s. 434 of the Code of Criminal Procedure is analogous
to clauses 25 and 26 of Letters Patent of the High Courts of Calcutta, Bombay

.and Madras. -Under s. 434 of the Code the High @ourt has power to

review the whole case. Ii the High Court is satisfied that it is reasonably

-certain that after the exclasion of the inadmissible or improperly admitted
.evidence or after the exclusion of matters regarding which there has been

misdirection, the jury would (nof might) have gonvicted the accused or in
other words a reasonable jury would have brought a verdict of guilty, then
the conviction will be up-held,

H. W.Scott v, King-Emperor, .L.R. 13 Ran. 141, followed.

Imperatrix v. Pitamber Jina, LL.R. 2 Bom. 61 (F.B.): Emperor v.
‘Panchu Das, LL.R. 47 Cal. 671 (F.B.) ; Emperor v. Puttan Hassan, I.L.R, 60
Bom. 599 (F.B.}, referred to and followed.

* Criminai Reference No. 68 of 1948 of the High Court, Rangoon.
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Ba Sein for the complainant.

BasTun for th‘, accused.
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U San MAUNG, J.—At the Third Criminal Sessions
of this Court one Maung Olin Kyaing was tried by
Mr. Justice Aung Tha Gyaw with a jury for an alleged
offence of murder punishable under section 302 of the
Penal Code for causing the death of Maung Nyun
on the 30th of March, 1947, He was unanimously
found guilty under section 304 of the Penal Code
and was sentenced to suffer seven ‘years’ rigorous
imprisonment. He filed an appeal against the
conviction and sentence but subsequently withdrew
the appeal. He then filed an application under section
22 of the Union Judiciary Act read with section 434
of the Code of Criminal Procedure, but his application
was rejected by the learned trial Judge on the ground
that section 22 of the Union Judiciary Act did
not apply as no point or points of law arising in the
course of the trial had been reserved by him. On
appeal to the Supreme Court of the  Union of
Burma, the question that arose for decision was
whether a reference under section 434 of fhe Code of

Criminal Procedure can be made by the presiding

Judge either on his own motion or at the instance of a
party after the trial was over, if the Judge did not
reserve for reference any point or points of law at the
time he passed the -sentence. This question was
decided by their Lordships of the Supreme Court in
the affirmative and the case was remitted to the learned
trial Judge for disposal of Maung Ohn Kyaing's
application in the light of this decision,  Accordingly
Mr. Justice Aung Tha Gyaw, who then dealt with the
application on its merits, has referred for the-decision

KYAING.
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HC.  of a court consisting of two or more Judges of this
1948 ) "
— Court the following questions of law :

Tue UNION

OF BURMA

M v (1) Whether in the charge to the jury the statement

MauNG OHN « 6 . o ) ..
KYAING. wyeymegbaaqd ¢niReSionimcdolagtieanoymeatonepida
U San opSoosecigoliefdsl aligbodsopaindiuy conbeanomewnsh
Maunc J. qoogos BLoh . . . . 7 implied that it was an

established fact that the accused stabbed the deceased
but that the motive for the assault counld not be
gathered from the statements made by the witnesses;
and if so, whether it amounted to misdirection ?

(2) Whether the statement * gEscfoopSebooneaosted Rqear
853t mqdgiocd§econsificgt  gboqadaagigt:
9§505esToofgbf:eq€ ooepsdm coopman: Sligé onqhG:
ogodegroogiopan JeagopeoTevldboloodi” was . mis-
direction in the absence of any evidence to show that
the accused and the deceased had a quarrel, and that
the accused stabbad the deceased as a result of that

quarrel ?

(3) Whether the statement ‘‘odepsdoogdt egdaogl mecpcdefodot
coocoqfmioaotigt shisffaodoeeoTeolbol . . .
implied that the stabbing by the accused was an
established fact, and if $5, whether it amounted to
misdirection ?

(4) Whether the statement *‘ eooEpdogimen: oxptd sbefdiEon
000y eeotpg§oans sl:gfBragarolooglop of geos custonigim
omsofelgodgrsrogtopniitotoodn  in dealing with the
first Information Report amounted to misdirection as
Maung Br Myint had only—told the informant Maung
Nyan Ku that he heard that-Ohn Kyaing had stabbed

- Maung Nyun ?

(5) Whether the statement attributed to Maung Ba Myint
“ memodipBeoyeertpieanisiditoslisdfsg oo
onchef efgroogSoy pobefoodn ' was a misdirection as
Maung Ba Myint had stated that he did not actually
see the assault-on Maung Nyun ?

(6) Whether the statement attributed to U Po. Thant
4 guobpfoenr olssbieconope eenbofgfon Sbasun
Bgolodn ”  implied that the assailant's identity was
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established ; and if slo, whether it amounted to
misdirection ?

79

H.C.
1948

(7) Whether the statement regarding Maung Par that THE UNion
“ odbecneunBolooght Repadiad vleaSeoghyr oge myS:of§ ™ Bursa

saoﬁaoésea']m ngﬁaﬁbmésaoas 9?,9@98 o§ 30l "’ MAUNG OHN

mthout any reference to the discrepant statements
made by  Maung Par in his cepositions before the
committal court and before the trial Court, and
without pointing out to the jury the belated examina-
tion of this witness by the investigating officer,
amounted {o misdirection ? '

Now, the facts, so far as they are necessary for the
purpose of this reference, are these: At about noon
on the 30th of March, 1947, there was a marriage
ceremony at the house of one Ma E Hmyin in
Bayathokdi Street within the jurisdiction of Tamwe
Police Station, Rangoon. On the occasion of that
marriage alcohohc drinks were served to certam men

“of that IOthtY at the house of Ma E HmymS‘

neighbour Maung Nyan Ku {P.W. 3), who was a stone
polisher by profession. These drinks were procured

with the money obtaingd by Maung Nyan Ku as

“stone-fees” for these men, Among those partaking
them were the deceased Maung Nyun and the accused
Ohn Kyaing. When the drinking was over at about
11 a.m., the party left Maang Nyan Ku's house and
Maung Nyan Ku himsell went to purchase certain
goods. His assistant Maung Ba Myint (P.W. 3 in the
committal couft), who remamed behind -to polish
stones at his house heard shouts of “s’] ks EBsoncdi
glkgColeond  or ‘words to this effect and on looking up
saw the deceased Maung Nyun in. the.act of. falling
dewn near a * zaung-yar " tree inside Maung Nyan Ku's
compound. At that moment the accused-Ohn Kyaing
was seen walking away on the road at.a spot about
20 feet away from Maung Nyan Ku's fencing. He

KyaiNa;

U Ban
Maune;J.
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was holding a handkerchief. Then the crowd gave

.chase shouting “ Ohn Kyaing, Ohn Kyaing” and the

accused Ohn Kyaing then ran towards Mahlwagon
Railway Station, and eventually escaped. Maung Ba
Myint was one of those who took part in the chase.
Later, when Maung Nyan Ku returned from  the
bazaar, Maung Ba Myint reported to him that he saw
Ohn Kyaing running away from a spot one fathom
away from the place where Maung Nyun fell, and that
he had been told that Ohn Kyaing was the assailant.
of Maung Nyun. Maung Nyan Ku (P.W. 3) then
proceeded to Tamwe Police Station where he lodged
the first information report (Ex. s ) to the effect that
Maung Nyun had been stabbed by Ohn Kyaing at the -

. wedding house of Ma E Hmyin. The dead body of

Maung Nyun, who had immediately succumbed to his
injuries, was removed to the General Hospital,
Rangoon, the same day and on a post-mortem examina-
tion being held the next day by Dr. Ba Than, it was
found to have a stab wound on the left side of the
chest 4 below the middle of the collar bone, deep into
the chest cavity, penetrating the left lung and injuring
the large blood vessels. It was also found to have a
lacerated wound, bone deep, on the middle of the
lower jaw and a lacerated .wound, scalp deep, on the
left side of the forehead.

" Police investigation was immediately undertaken by
Maung Ba Nyein (P.W. 11), the then Sub-Inspector of-
Police attached to Tamwe Police Station, but the
accused Ohn Kyaing, who was found to be absconding,
could not be arrested. Action under section 512
of the Code of Criminal Procedure was taken against
him, and he was subsequently arrested by Maung Htwe
Maung (P.W. 10) on the 21st of November, 1947, and
sent up for tria. Maung Ba Myint, who was one
of the prosecution witnesses examined in the committal
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court, could not be served with summeons for his
appearance at the trial Court because his whereabouts
were unknown. Therefore, his evidence was admitted
by the trial Judge under section 33 of the Evidence
Act as exhibit (). So also was the evidence of
U Po Thant (P.W 4 in the committal court), who
spoke of a quarrel at the marriage mandat between
Maung Mya and Maung E after the drinking party
at Maung Nyan Ku’s house; of the taking away
of Maung Nyun, Maung E and Tin Hlaing by Maung
Nyan Ku, and of the subsequent chase after the man
who was pointed out to him by Ba Myint as the
assailant of Maung Nyun.

At the trial before Mr. Justice Aung Tha Gyaw,
‘Maung Par (P.W. 12) was one of the most important
witnesses for the prosecution. He started by saying

that while at about 12 noon of the" day of occurrence,

he and his friend Maurig Ohn Khine were walking
in the vicinity of Bayathokdi Street, they heard shouts
of “ chase, chase ” and saw one man being chased by
a crowd. He and his friend took part in the vain
chase. 'On return, they found a man lying dead with
a stab wound and also heard 4 or 5 persons saying
that the deceased was Maung Nyun and that the
assailant was Ohn Kyaing. When confronted with
the statement made by him in the committal court,
this witness admitted that he had formerly stated that
he saw Maung Nyun and Ohn Kyaing in the act of
struggling with each other and that this struggle took
place at the entrance of the compound of the woman
who was heard shouting. He also admitted that he
had stated that Maung Nyun fell down at a spot
4 or 5 fathoms away from where he had struggled
with Ohn Kyaing, and that after Maung Nyun fell
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Ohn Kyaing ran away in the direction of the top of

Bayathokdi Street ; on being chased .by a crowd
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1648 When cross-examined by the counsel for the accused

THE Unton this witness admitted that he did not actually see
OF By Ohn Kyaing and Maung Nyun in the act of struggling,
MADNG Oin and that the statement to the effect that Maung Nyun-
- TIATS fell down at a spot about 4 or 5 fathoms away from
M‘_fwig]‘ where he had struggled with Ohn Kyaing was untrue.
He also admitted that he had given chase without
knowing the identity of the fugitive. On being
re-examined by the Government Advocate, this witness
stated that the statements that he saw the deceased and
Ohn Kyaing struggling and that the deceased Maung
Nyun fell down immediately after the struggle
previously made by him in his examination-in-chief
were trie. However, when questioned by the Foreman
of the jury this witness said that although he saw the
two men struggling, he did not know who they were
and that he only said that they were Ohn Kyaing and
Maung Nyun because he was told so by other people
after the occurrence had taken place. He also said
that he saw the struggle from a distance of about
60 feet, and that accused Ohn Kyaing whom he only
‘knew by sight lived in a strect adjacent to his. This
wilness was examined by the police about two months

after thé occurrence took place.

Now after the witnesses for thefprosecution and the
accused Ohn Kyaing twho cited no defence witnesses
but gave evidence on behalf of his own defence) was
examined, the learned trial Judge proceeded to charge
the jury as required by sectipn 297 of the Criminal
Procedure Code. He began by telling the jury that
in the inatter in which the accused Ohn Kyaing was
charged with the “offence of “having stabbed -tlm.e
deceased Maung Nyun it was entirely within their
province to come toa decision as to what really took
place, as they were the sole judges of _fact.. As regards
the law, he said, it was their duty to be guided by what
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was laid down by him  He then proceeded to explain iiglfé
the law relating to culpable homicide and murder as
contained in sections 299, 300, 302 and 304 of the Penal o LNION
Code laying particular stress upon the relevant Mmuﬁ Onx
exceptions to section 300 of the Penal Code. Then, Kvams.
without first surnmmg up the evidence for the T SAN
prosecution he said, “wqmeg wlgdsaqodypid; oStoofpdo] - AN -
g1 cooopea: oxepidmedaohmeciiticldof olsSBognioods
0 0Be0mewoDmy vRMBIET GEifood wbrooeznsly
29%qe000 §odaofst  saqbgorolSg cooodbodBiogt  gPmediee
gt q§3odealoolgbldg copiden  cooofean: olgEongcBil:
ogorefgraoghopann eagozteoTenldboloogth ¢ cﬁnboﬁ algCBaepd
sel3ntignco s cmeSoodbaod sacfroCd qobqodeciodidlipange
os-booé%e@os.qg‘mé°mcﬁemogtﬁqrﬁogs oogesuTeolboh”

~ These passages have been objected to by the
learned counsel for the accused as a misdirection, on
the ground that the ]u_dge must be deemed to have
directed the jury as an established fact that it ‘was the
accused who had committed the assault, though the

motive could not be'gathered from the ev1dence of the
witnesses for the prosecution, and that the assault took
place as a result of a sudden quarrel following a drink
of liquor. We have carefully considered these passages
with reference to their ‘context “and “we aré of the
opinion ‘chaf although ‘the language in which they are
couched is not happy the learned judge did not mean
to direct the jury in the sense indicated by the learned
counsel for the accused. What the learned Judge
appears to have been anxious to impress upon the jury
was that this was hot a case of premeditated murder
and that although there was rio direct evidence as
to the motive for the assault there was'the fact that the
stabbirig took ‘place on a sudden quarret following a
drink of liquor by several persons at the house of

Maung Nyan Ku. The learned Judge's reference to
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“exception 4 to section 300 in the paragraph preceding
these passages and again in the paragraph in which

these passages occur makes it clear that he wasanxious
to impress upon the jury that even if the accused Ohn
Kyaing was the assailant, it was entirely within their
province to say that the offence committed by Ohn
Kyaing was not murder but only culpable homicide
not amounting to murder within the meaning of
exception 4 to section 300 of the Penal Code. There-
fore, there was no misdirection on 'fhe'part of the
learned trial Judge in his charge to the jury in regard
to these passages. -

Slmﬂarly, in rcgard to the passage “ ooe[yamé
oSougfmrgeReliof cxcoafeelfumestfel sksfiroomop veoT
coloSolw’” which occurs after the learned Judge bad taken
pains to explain that even if the offence committed was
murder punishable under section 302 of the Penal Code,
the maximum penalty under the amended law was
transportation for life or rigorous imprisonment ior ten
years as it. was not a case of premeditated murder, we

are of the opinion that neither did the learned Judge
mean to direct nor did the jury understand him to have

‘directed that it was an. established fact that {he
“assailant was the accused Ohn Kyaing.

The proper way of viewing a charge by a judge to the
jury has been laid down by their Lordships of the
Privy Council in Channing Amold v. Emj)eror (1) as
follows :

“A charge to a jury must be read as a whole. 1f there are
salient propositions in law in it, these will,of course, be the subject

-of separate analysis. But in a protracted narrative of fact, the

determination of which is ultimately left to the jury, it must needs -
be that the view of the Judge may not coincide with the views of
others who look upon the whole proceedings in black type. It

(1) 1L.R. 41 Cal. equals 1023 41 1.A.149.
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would, however, not be in accordance either with usual or with
good practice to treat such cases as cases of misdirection, if, upon

the general view taken, the case has been fairly left within the
jury’s province. ' -

The passages referred to in questions No.1, 2and 3
should be read with reference to their context and upon
a gencral view taken of the charge made by Mr. Justice
Aung Tha Gyaw, we are of the opinion that he had left

the case regarding the identity of the assailant of the.

deceased Maung Nyun fa1r1y within the province of
the jury. .

The passages referred to in questions No. 4 and 5
occur in the paragraph relating to the reason why the
prosecution had alleged that the accused Ohn Kyaing
was the assailant. No doubt, the passage ‘¢ eootpdop:
ot oepdsdidion covogeestog§sant Bligfddiozoiolood 0y
Q2 cetolgfon  oeofeldog gopoopt oo:dioloogn
and the statement atiributed to Maung Ba Myint
“ opon cadchspt eovageentp§sonn it msligbadg operd
0o elgraopioy agcbBuloogd ” are serious misstatements
of facts. They must bave conveyed to the jury the
impression that Maung Ba Myint who was vever
examined @s a witness before them but whose statement
in the committal court was merely read out to them
two days before, was an actual gye-witness to the
stabbing of Maung Nyun by Ohn Kyaing. In fact,
what Ba Myint stated in the committal court was
that when he looked up on hearing shouts to the
effect that a man had bzen stabbed, he saw the deceased

Maung Nyun in the act of falling to the ground and the’

accused Ohn Kyaing walking away from the vicinity of

the scene of occurrence to be subsequently chased by:

a crowd of persons as the assailant of Maung Nyun.
According to Maung Nyan Ku also, Ba Myint did not
tell him that he actually saw the stabbing but that he
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was merely told that Ohn Kyaing was tlge’a'ssailant of
Maung Nyun. Nodoubt, while reminding the jury-that
on a consideration of the whole evidence adduced in
the case, it was for them to consider whether the accused.
was or was not the assailant, the learned trial ]udge
said, * epcogSO{s8qBeondlgh) qcﬁ@ﬁmcﬁemoﬁobgs ooep:s:

'J-mgﬁaaggéﬁ;@'ﬁ cgﬁSoggogSQeoomésSmé 03103
oéoo. scfgoteffoloof”’ thus mentioning the fact that
there was no actual eye-witness to the stabbing. How-.
ever, in our opinion, this was quite insufficient to remove
the impression already likely to be created in the
minds of the jury that Maung Ba Myint was an
eye-witness to the crime, In this latter passage,

‘what the Ieamed trial- Judge was trying to stréss was

" not that thers was no eye~w1tness to 'thé occurrence:

but that the occurrence having taken place in
broad day light, a wrong person was not likly to be
denounced. As pointed out by the learned Judicial
Commissioners of Sind in Imperator v. Minhwasayo-
and_others (1) the express;on ‘misdirection ” .as used.
in the Criminal Procedure Code, includes not only an’
error in laying down the law by which the jury are to-
be guided, but also an error in summing up the
evidence. In the words of Lord Alverstone C.J. in
Rexv Stoddart (2)¢- |

“It is no mlsdxrcctlon not to tell tbe jury everything. whlch
might have been told them. Again, there is no misdirection.
unless the Judge has told them something wrong or unless what
he has told them would make wrong that which he haseleft them-
to understand.”

In this case, the learned | {rial Judge has told the-
jury something wrong by saying to them that
Maung Ba Myint had stated in the committal court that.

{1; 11 Cr. L.J. 13, {2) (1909) 2 Cr, App. R. 217, 246 [atp. 759
- of LL.R, (1942) Nag. p. 749]
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Ohn Kyaing ran away after stabbing Maung Nyun.
We therefore consider that there was misdirection
inasmuch as the question whether Maung Ba Myint was
or was not an eye-witness to the occurrence was an
important one.

The statement atiributed to U Po Thant ‘‘eecfgé
2292 slt58aie0000pc}1 eeatongfoncBabaogbuycSqolaogde s
not really a misstatement of fact as U Po Thant had
stated in the committal court thus:

“When I reached the ground I saw Ko Ba Myint standing
and Maung Nyun also standing at the entrance of the house
compound. 1 did not see any injury on Maung Nyun. Then
Ba Myint asked me to chase after the man who had stabbed Maung
Nyun by pointing out his hand.”

In fact, U Po Thant had really meant to say that
according to Ba Myint, the man who was to be chased
was the assailant of Maung Nyun.

Finally, in regard to the statement in the charge
relating to Maung Par, the question referred to us is
whether there was misdirection on the part of the

Judge who told the jury ¢ cocSeooeenfoloogdieponchd}
oleodod: oge oyds of$ea0bdeposslon. cgdhpaopboacitinh
dopfio§soloogh . . . .7 without laying any stress
upon the discrepant statements made by Maung Par
in his depositions before the committal court and
in the trial court and without pointing out to the jury
that Maung Par was only examined by the police
two months after the occurrence took place. The
evidence of Maung Par has been alluded to, in detail,
in the earlier part of this judgment. Considering
what a prevaricating witness Maung Par was, the
learned trial Judge should, in our opinion, have
directed the jury as to the weight which, in his opinion
ought to be attached to Maung Par’s evidence,
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especially as this is a point telling in favour of the
accused. As it is, the learned trial Judge merely
observed that although Maung Par wavered from side
tc side, the fact remained that he had admitted the
truth of the statement made by him in the committal
court. As pointed out in the case of H. IWV. Scoit v.
King-Emperor (1) :

““A Judge in charging a jury does not fulfil his duty if he
merely reiterates the evidence given by the witnesses, and then
leaves the jury to decide the case one way or another. He should
direct the jury as to the weight which, in his opinion, ought to be
attached to the evidence called at the trial ; but he must at the
same time let the jury consider the facts for themselves, and form
their own opinion as to the value to be attached to the evidence
o’ the severil witnesses and the proper inference that ought to
b2 drawn from the evidence as a whole.”

However, the failure to direct the jury as to the
discrepant nature of Maung Par’s testimony does not,
i1 our opinion, amount to misdirection as to the discre-
pancy was glaring enough not to have escaped the
notice of the jury at the trial. It must be remembered
that the Foreman of the Jury himself took great pains
to clarify the situation after this witness had been
examined, cross-examined and re-examined by the
learned Government Advocate and by the learned
Counsel for the defence respectively.

In our answer to the questions No. 4 and 5 we
have already said that there wds misdirection in regard
to the evidence of Maung Ba Myint and in regard to
what Maung Ba Myint had told Maung Nyan Ku as to
the identity of Maung Nyun's assailant. The point
which now arises for decision is what order should this
Court pass in the circumstances obtaining in this case.
[he procedure to be followed when question or
questions arising in original jurisdiction of the High

(1) 1.L.R. 13 Ran. 141.
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Court are reserved under the provisions of sub-section
(1) of section 434 of the Criminal Procedure Code is
laid down in sub-section (2) of that section, the relevant
portion of which runs as follows : '

- If the judge reserves any such question . . . the High
Court shall have power to review the case, or such part of it as may
be necessarv, and finally determine such question, and thereupon
to alter the sentence passed by the Court of original jurisdiction,
and to pass such judgment or order as the High Court thinks fit.”

As this provision is analogous to that contained in
Clause 26 of the Letters Patent of the High Courts of
Madras, Bombay and Calcutta relating to the procedure

to be followed in dealing with point or points of law

reserved under Clause 25 for the opinion of the High
Court by the Judge -exercising original criminal juris-
diction of the Court, the decision of these Indian High
Courts in cases under Clause 26 of the Letters Patent
afford valuable guidance. Now, in the case of
Imperairiv v. Pitamber Jina (1) a Full Bench of the
High Court of Bombay held that the High Court,
on a point of law, as to the admissibility of rejected
evidence, reserved under Clause 25 of -the Letters
Patent, 1865, had the power to review the whole case
and deterinine whether the admission of the rejected
evidence would have affected ¢he result of the trial
and a conviction should not be reversed unless the
admission of the rejected evidence ought to have

varied the result of the trial, vide section 167, Evidence

Act. The same question was considered by a Full
Bench of Gve judges of the Calcutta High Court in the
case of Emperor v. Panchu Das (2) and it was held
that the Court had the power, under Clause 26 of the
Letters Patent, to examine the evidence and determine
whether, after the exclusion of the inadmissible

{1} L.I.R. 2 Bom, 61 {F.B.) (2) 1LL.R. 47 Cal. 671 (F.B.)
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evidence, the residue was sufficient fo justify the
conviction. Two of the learned Judges composing the
Bench (Mookerjee and Chaudhuri JJ.) expressly held
that section 167 ot the Evidence Act applies to criminal
cases as well and makes it incumbent on the Court
to investigate whether, independently of the evidence
wrongly admitted, there is sufficient evidence to support
the verdict of the jury. However, as to the criterion
to beé observed in making such an investigation, the
Full Bench was divided, the majority holding that the
Court will not substitute its own finding for the verdict
of the jury, and that it must consider whether the
evidence improperly admitted was of such a nature
that it possibly may have considerably influenced the
minds of the jury, and whether it was reasonably
certain that the jury. would, not might, have acted on
the unobjectionable evidence if the wrongly admiited
evidence had not also been presented to them.

In our opinion, section 167 of the Evidence Act
cannot in terms apply to cases reviewed by a High
Court under sub-section (2) of section 434 of the
Criminal Procedure Code.  When a question of law is
referred to a High Court under sub-secfion {1) of
section 434 by a Judge of the High Court exercising
original criminal jurisdiction, the objection regarding
the admissibility of evidence-is directly raised only
before the trial Judge and not before the Court sub-
sequently reviewing the case; and the phrase “If it
shall appear to the Court before which such objection
is raised’’ occurring in section 167 of the Evidence
Act seems to us to connote that such a question should
be directly raised before that Court. A Court reviewing
a case under sub-section (2) of section 434 of the Code
of Criminal Procedure is not a Court of appeal or
revision, which, apart from the Court of original jurisdic-
tion, seem to be the only Courts before which objection
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regarding admissibility of evidence can be raised under
section 167, Evidence Act.

~ However, although section 167 of the Evidence Act
does not in terms apply to a case reviewed under sub-
section (2) of section 434 of the Code of Criminal

Procedure the principle underlying that section should

be applied to such a case.  For analogy see Emperor v
Puttan Hassam (1) where a Full Bench of the Bombay
High Court held that although section 537 of the
Criminal Procedure Code does not in terms apply to a
case dealt with under Clause 26 of the Letters Patent
the principle underlying that section should be applied
and that where there has been no 1IIegahty in the mode
of trial, but some irregularity exists in the process of
trial, the Court of review is not entitled to set aside the
verdict or judgment unless it is satisfied that the
irregularity has led to a miscarriage of justice or has
prejudiced the accused.

As observed by Mookerjee J. in Emperor v. Panchu

Das (2) :

“a grave responsibility consequently rests upon the Court
when it is calted upon to review the case on the evidence under
Clause 26 of the Letters Patent read with section 167 of the
Indian Evidence Act. The evidence unproperly admttted rmght
have chiefly inﬁue_n'ch the jury to return a verdict of guilfy, and
the rest of the evidence, which might on paper appear to the
Court sufficient to support the conviction, might have been
regarded by them, isolated from the foreign matter improperly
introduced, as wholly insufficient to justify an inference of guilt.
In such circumstances, the right principle to adopt is to ask

ourselves, whether we can feel certain that, on the residue of the
evidence, a reasonable jury would have brought in a verdict of

guilty.”

This observation is not inapposite although we are
now dealing with a case of misstatement of fact in the

1) LL.R. 60 Bom. 599 (F.8.) 2) LL.R. 47 Cal. 671 (F.B)
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charge to the jury and not with admission of inadmis-
sible evidence. The only difference is that instead of
totally excluding Ba Myint’s evidence, we should consi-
der what would be the effect if the evidence of Ba Myint
in the committal court had been correctly summarised
to the jury by the learned trial Judge. Adopting the
criterion laid down by Mookerjee J. in the case cited
above we have come to the conclusion that a reasonable
jury would, not merely might, in the case now under
consideration, have brought in a verdict of guilty as
against the accused Ohn Kyaing.. Considering that the
occurrence took place in broad day light the jury
would have accepted as substantially true, the evidence
given by Maung Par (P. W. 12) in the committal court
in spite of the fact that he tried to prevaricate in the
trial court. The evidence of Ba Myint correctly
presented to them would have served as a strong piece
of corroborative evidence. The fact that the accused
Ohn Kyaing was chased from the vicinity of the scene
of occurrence and that he subsequently absconded
would have weighed heavily against him in the minds
of the jury.

For these reasons we consider that no interference
on our part is called for. The conviction of Ohn Kyaing
under section 304 of the Penal Code and the sentence
of seven years’ rigorous irhprisonment are confirmed.



