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BURMA LAW REPORTS: (1948

'APPELLATE CIVIL.
Befor_c U Tur Byu and U Aung Tha Ggaw, JJ.

U SHWE KYU AND FOUR OTHERS (APPELLANTS)
. . '
MA TIN U (RESPONDENT).*:

Limitation Acl, s. 5~~Sufficient cause—Ignorance o0f law—Money lenders'
dct, 5. 12—~Retrospective effect —-Mortgage -suif—Parties claiming
adverse title—Attestation.

In 2 swt on a mortgage bond for a c¢laim of Rs. 7,030 the Trial Court
granted a decree. An appeal filed in the Districi Couit of Myingyan was
successful, but on second appeal the High Court reversed the decision of
the District Court on the gronnd that the District Court had no jurisdiction to
entertain the appeal of the value of over Rs. 5,000. The present appeal was
then filed in the Righ Court, and even though allowance was made for the
time spent in the District Court the appeilants were still out of time by abeut
ten days due to inability to raise necessary [unds.

Heid ; That the misizke of the appellunts' Pleader amounted to safficient
cause within the meaning of s. 5, Limitation Act.

Held further : That though ignorance of iaw is no excuse ihe degree of
skill and efficiency displayed by the moffusil bar is 2 special circumstance
for adoption of aliberal censtruction when copies of legal Acts and eisactinents
were not readily availabie for easy reference.

The District Court and the Officers of the Court shared the same notion as
to forum of appeal and the pleader had honestly given the advice under
which the appellants acted. :

Case law on the point referred to and discussed. .

Ma Hmen and others v. Ma Shwe Me, (189296} Civii, Voi. 2, U.B.R.
452 ; Gopal Chandra Lahiri v. Solomost, 13 Cal. 62; Krishna v. Chatiatpan,
13 Mad. 269; Nga Po Arn v Nga Nyun Bt and twe ethers, {1907 09 Civils
Vol 2, U.B.R., Limitation 2 ; Ma Mai Gale v. Tun Win, {191716;, Vol. &
L.B.R. 566; Tin Tin Nyo and others v. M. Aung Ba Saing and one, 1 Ran.
584 ; J. N. Suriy v. T. S Chetfyar Firm, 4 Ran, 265 1 Rakha! Chandra Ghosh
and others v. Ashutesh Gosh and others, 17 CWN. 807: Kur: Mal v.
Ram Nath and ancther, 28 AN 414, Nugindas Motilal and others v. Nilaji
Moroba Nask and others, 48 Bowm. #2 ; Ambika Ranjuse Majuindor v,
Manikgunge Loan Office, Limiied 55 Cal, 798 ; Ghulam Mohammad . [Isman
and others 14 Lah. 206, Mithoo Lal v. Jamna Prasad and unctlier, AJR.
{1933) Oudh 523 ; Kishan Chand v. Mokammad Husain, A LR, {1542} Lab, 94 ;
Kayambu Pillai and another v, Court of Wards by Coliector, Trichinopoly
District and others, A 1R, {1942) Mad, 170, referred to.

* Civil First Appeai No. 5 of 1948 against the decree of the Assistant
Judge's Court of Myingyan in Civii Suit No. 16 of 1946, dated Utk

November 1946
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Held : Where the execution of a _mortgagc bond is admitted it is not
necessacy to produce’ the specific proof of attestation and this fact could
be proved by the other evidence.

M.EAK., Fivm v. Ma Mya Thein-and others, ALR. (1930) Ran. 184,
referred to.

Held also . That the Money-lenders’ Act came into force on 1st January
1947 and it has retrospective effect. No decrce can te passed for an
amount, whdich, together with interest paid is more than double the
original sam borrowed.

Parties who claim _under a title adversely to both mortgagor and
mortgagee are not proper parties to the mortgage suit. _—

MV.A4.L. Viswarathan Chettyar v, Ma Avye and {hree ofkers, 4 Ran. 214
followed

A. N. Basu for the appellants.
Leong for the respondent.

U Aune Toa Gvaw, J.—The appellants in tm case
were sued in the Court of the Assxstant ]udge,
Myingvan; on a reglstered mortgage bond aileged to
have been executed by the 1st appellent U Shwe ‘{yu
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and his deceased wife Daw Gyan Byu on the 23rd -

Noveruber, 1931. - The sum borrowed was said to be
Rs. 1,700 bearing interest at the: rate of Rs. 2 per. cent
per mensem. The total debt now due after deducting
the sum of Rs. 500 received towards the interest paid
on three occasions was said to amount to Rs. 7,000.
Daw Gyan Byu has been dead these ten years.
The 2nd to S5th appellants who are said to be the
children of the mortgagors have been impleaded as
party defendants on the score that they are now ‘in
passession of the mortgaged lands.

The 1st defsndant-appellant contended that the
mortage deed in suit was not executed in accordance
with law, that it was not properly attested, that two of
the latter payments of interest were not in {act made,
that the suit was barred by limitation in conseguence,
thdt no consideration was received under the mortgage
and that the debt had otherwise been settled .by
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H.C. arrangement made by the plamhﬁ-respondent s mothef
| Iigis. Daw Nge.

USHWEKYU . The trial Court found that the suit mortgage bond
otHERY § was duly executed and registered, that consideration
passed under the same, that by reason of the terms .of
section 7 of the Courts (Emergency Provisionsj Act,
1943 (Burma Act No. XI of 1943), thé suit was not
“barred by the Law of Limitation, that the debt had not
been liquidated or satisfied, and, holding further that
the Money-lenders’ Act was not then in {orce, no relief
under the same was granted to the defendant- appellants_
‘and a 'prellmmary morigage decree for the amount
claimed was thus passed In the smt on the 9£h

November, 1946. '

On the 8th ]anuarv, 1947, the appellants, contrarv
to the provisions of section 13 {I) (@) of the Courts Act,
1945 (Burma Act No. XIV of 1945), published in'the
Governgpent of Burma, Home Department Notification
No. 136, dated the 5th October, 1945, preferred an
appeal in the District Court of Myingyan in Civil
Appeal No. 1 of 1947, instead of in the High Court,
to which the appeal pfopetly lay. The District Court,
apparently unaware of its want of jurisdiction in the
matter, heard and decided the appeal, setting aside the
judgment wnd decree of the Court of the Assistant
Tudge, on the 24th March. 1947.

The plaintifi-respondent thereupon preferred in the
thigh Court on the 30th May, 1947, Civil Second
Appeal No. 65 0f 1947, and on the 14th November, 1947,
succeeded in getting the decision of thie District Court
teversed on the sole ground of its lack of jurisdiction
to entertain the appeal from the judgment and decree
of the Court of the Assistant Judge.

The defendant-appellants then brought the present
appeal on the 16th January, 1948, and by then the
appeal was founid to be barred by tinte to the extent 6f

.
MaA TINU.
U AUNG THA:
Gyaw, L.
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{daftikppellants have now asked
i?l ih filing their present appeal
'étnons 5 and 147of the Limitation
dund that they were wrongly advised by
- bat to file their first appeal in the District
iget-and that theéy had by taking the said, advice
coffimitted a bona fide mistake. Even if due allowance
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be: given to the period of time spent in pursuing the

remedy in the wrong Court, the appellants are still out
of time by about 8 or 10 days, and. in regard to this
matter théy offered a further excuse thaf additional
delay Was' due:to their inability to raise the necessary

fuads in- »%ime to pay for the costs of their prescnt
appeal.a st . .

- Seption SO’T the Limltatxon Act provides that any
ped ""‘Wsapphcatmn for a review of )udgment or for

-»: ‘or’ makmg the apphc,at‘on within such penod
tion 14 of thé Act provides that in comnputing the
Hod of limitation prescribed for any suit, the time
g which the plaintiff has been prosecuting with
g8k Hiligence another civil proceeding, whether in a
~of first instance or in a Court of appeil, against
_ fsfendant, shall be excluded, where the proceeding -
ﬁfﬁﬁindeé upon the same cause of actiecn and is
meclﬁed in good faith in a Court which, from defect
of sjirigd’ttion or other cause of a like nature, is unable
tolentertain it
.The point raised on the appellants’ behalf has been
-dealt with in a number of decisions of this and other
Courts in Burma. In Ma Hwmon and others v

_.;hwc ‘Me (1), the Court of the Judicial
1) (189296) Civil, Vol. 2, U.B.R. 452.
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Commissioner, Upper Burma, following the JIndi? fl"
cases of Gopal Chandra Lahiri v. Solomon (1) and
Krishna v. Chathappan (2) held the view thata judicial
dISCI‘ethI’l must be cxermsed in-the construction of the
words “ sufficient cause "’ in section 5 of the Limitation

U AUNG THa Act with reference to the special circumstances of a

Graw, ]

partlcul‘ar case and that though the provisions of this

-“section must be applied with much circumspection and

caution, they should be applied without hesitation
where it was shown that delay was due to no fault
of the appellant’s own but to special causes beyond his
control. In Nga Po An v. Nga Nyun Bu and two
others(3) the decision in Krishna v. Chathappan (2) was

- agam quoted with approval to support the dictum that

in the exercise of discretion under section 5 of the
Limitation Act the words “ sufficient cause’’ should
receive a liberal construction so as to advance
substantial justice when no neghgem,e nor inaction nor
want of bona fides is tmputable to the appellant. In
Ma Mai Gale v. Tun Win (4) it was held that a bona
fide mistake on the part of a pleader might be a
sufficient cavse for admitting an appedl after time, but
no mistake was bone fide unless made in spite of due
care and attention. It was found in this case that the
pleader who mis-calculated the value of the suit for
purposes uf appeal was wanting in the exercise of due
Care\.gnd attention and that the mistake he committed
was not due to rnadvertance as pleaded by hum. In the
case of Tin Tin Nyo and others v. M. Aung Ba Saing
~and one (5) a Bench of this Court, dealing with the facts
similar to those now dealt wi.l, held that in order that
the provisions of section 5 of the Limitation Act might

(1) 13 Cal. 62. © 43} (190709} Civil, Vel. 2, U.B.R,,
Limitation 2,
{2} 13 Mad. 26% (4} (1915-16) Vol, 8, LuB.R, 566,

{5) 1 Ran. 584,
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be iavoked in favour of an appellant, it must be found ne
that the error was one that mlght easily have occurred —_—
even it rea sonanl\ due care and attention had been ”f;‘,,“;’;,,ff;"’
exercised b} his Advocate. It was f{ound that the OTRERS
mistake pleaded by the appellant in that case could MaTwvu,
only be accounted for by the fact that no care at all. U Aune Tua
was taken, that no consideration was given to the Gyaw,J.
question as to the forum in which the appeal lay

and that the very obvious necessity tor considering the

value of the iands, the subject-matter of the appeal, for

purposes of jurisdiction was entirely neg,lected The

same view was adepted by a Full Bench of this Court mn
J.N. Surtyv. T.S. Chettyar Firm (1) where it was held

that though a bong fide mistake on tne part of a pleader

was sufficient cause for admitting an appeal after time,

no mistake was bona fide unless made in spite of due

care and attention.

A number of Indian decisions have been placed

before us 1 support of the appellants’ claim that the

mistake on the part of the appellants’ pleader in regard

to the forum in which the appeal lay should constitute

a sufficient cause withir. the terms of section 5 of the
Limitation Act. In Rakhat Chandro Ghosh andothersv.

Ashutosh Gosh and others (2) it was poiated out that it

was neither necessary nor desirable that any attempt

should be made to find precisely and exhaustively the

meaning of the expression “ sufficient cause ” but that

these words should receive a liberal construction so as

to advance substantial justice when no negligence, nor

inaction, nor want of bona fides was imputable to the.
appellant. In this case the particular matter before the

Court was the miscalculation ot the period of limitation

made by a pleader and-it was observed that the question

vh.ether the miscalculation in question did constitute a
suffficient cause in any particular case must be decided

o {1} 4 Ran. 265, (3) 17. C.W.N., 807
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by the Court having gegard to all the facts and
circumstances of that case. When a client bona fide
accepts the advice of counsel as to the proper
procedure to adopt in the course of litigation and misled
by that auavice fails to file an appeal within time, he is
entitled to the benefit of section 5 of the Limitation
Act and should not be wvisited with the serious
penalty which is involved in the rejection of this appeal :
see Kura Mal v. Ram Nath and another (1). See also
Nagindas Motilal and others v. Nilaji Moroba Naik
and others (2}, Ambika Ranjan Majumdar v.
Manikgunge Loan  Office, = Limited (3) and
Ghulam Mohammad v. Usmanr and ofhers (4). The
Jaw was again reviewed in the Full Bench case of
Mithos Lal v. Jamna Prasad and another (5) where
again it was stressed that what constituted ‘‘ sufficient
cause” could not be laid down by hard and fast rules
but that it must be determined by a reference to all the
circumstances of each particular case with a view to
securing the furtherance of justice. In order that
mistaken advice given by counsel may be sufficient
cause within the meaning of section 5, such advice
must be given with due care and attention and not
through gross negligence. ¥iling of an appeal in a
wrong Court through gross carelessness of the counsel
is not a “sufficient cause "’ for presenting the appeal to
the proper Court "after the expiry of the period of
limitation. This dictum 1s however subject to the
qualification contained in the cbservation made by
Srivastava }., one of the Judges of the Bench, to the
following effect :

““While on the one hand I am not prepared to lay down that
erroneots advice of a pleader howsoever gross or negligent it may

{1) 28 AlL 414. (31 55 Cal. 798,
(2} 48 Bom. 442, i4) 14 Lah, 206.
(5} ALR. {1933} Owth 523,
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be, must always and under all circumstances be regarded as 4
sufficient cause for gxtension of time : I am equally not prepared to
hold that a litigant acting bowa fide upon the advice of his
coursel should in no circamstances be entitled te the protection
of section 5 if the counsel has in the opinion of the.-Court acted
negligently even though honestly in giving the advice.”

In Kishan Chand v. Mohammad Husain (1) the
appellant on the mistaken advice given by his pleader
who was not conversant with a recent notification filed
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an appeal in the wrong Court in good faith. It was

held that there was sufficient cause within the meaning
o; section 5 for picludmg the time {iken in transmitting
the appeal from the wrong Court to the proper Court.
In Kayambu Pillai and another v. Court of Wards by
Collector, Trichinopoly District and others {(2) the
dictum given in Krishna v. Chathappan (3) was quoted
with approval to the effect that the words “ sufficient
cause ’.in section 5 must be liberally construed soas to
advance substantial justice particularly when no
negligence, nor inacticn, nor want of bona fides was
imputable to the applican., and it was further observed
that the question of excusing the delay had to be
approached from the point of view of the petitioner’s
conduct rather .than of the advantage gained by the
other side. -
~ Much of the obscrvahonq made in these dL(l‘xlOﬂb
obvxously ryn counter to the m AXim that ignorance of
law 15 no excusé zgno; antia legis non excusaf, but the

‘ dem of skill and LFﬁClCﬁC\ ( hpld\’td by the mofusszl'

“Bar is deemed to be a spec;dl circumstance justifying

the adoption of aliberal construction of the words of

lie stafute, In'this parficular casc the pleaders in the
ugr stations in Burma resumed their practice after the
upheaval caused by the invading armies which twice

(1 ALR (1942 Lah. 94 (2) ALR.11942; Mad. 170,
3 13 Mad. 269.

Gyaw, J.

on o v SR 4
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overran the country and from the affidavits filed in
support of the appellants’ application there is good
reason to believe that copies of local Acts and
enactments were not readily available to the members

of the Bar for easy reference. The Courts Act, 1945,

introduced substantial changes in the constltutlon and
jurisdiction of subordinate Courts and the wording of
the relevant section relating to the jurisdiction of
appellate Courts was also materially changed though the
matter of the appellate jurisdiction of the District Court

~relating to decrees of the value exceeding Rs. 5,000

has remained twnchanged. However, in the
c.ircumstances in which the parties were placed at the
time, the question relating to the proper forum to
which the present appeal lay could well have been a
matter of 3u<t1ﬁable doubt and it caniiot therefore be
said that the appellants pleader was guilty of gross
negligence when the advice offered by him to the
appellanis was that their appeal lay to the District
Court and not to this Court. The mistaken notion
under which the appellants’ pleader acted at the fime
was shared by the learned District Judge and the
ministerial officers of this Court. There is thus good
reason to think that the pleader concerned had honestly

given the wrong advice vnder which the appellants

acted and consequentlv we are of the view that the
delay in bringing the present appeal was due to
sufficient cause within the meaning of section 5 of the
Lunitation Act. We {eel further disposed to condone
the further delav of 8 or 10 days which had resulted
from the penury to which the appellants were reduced
by having to have recourse to the wrong Court for the
furtherance of their claim.

As to the merits of this appeal, only two materal
points have been urged before this Court, namely, that
the mortgage bond in suit was not executeé in
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accordance with law and that under section 12 of the  &&

Money-lenders’ Act, 1945 (Burma Act No. XXVII of U SRy

1945), no decree could be passed for a sum greater than ~xvo rour

the principal of the original loan and arrears of interest OTWERS

whith, together with any interest already paid, excccds Ma T U.

the amount of such principal. : 7 G AUNGTHAY
On the question of due execution and proper Geaws J.

attestation there is sufficient évidence on the record

to establish the fact thdt both U Shwe Kyu and his

wife Daw Gyan Byu had taken part in the execution of

the bond and its subsequent registration in the

Registration Office. .U Shwe Kyu himself has admitted

the execution of the suit mortgage bond and the

circumstances in which the transaction took place.

U Shwe Kyu had a son whose name was U Teik-

kheindria. According to the defendant-Ohn Mya,ason

of the first defendant U Shwe Kyu, this phongyi wanted

to go to India and prevailed upon the first defendant to

raise the necessary expenses for his Indian trip.

The document in suit was written by him and besides

U Shwe Kyu'’s signature a cross-mark purporting to be

that of Ma Gyan Byu appears under the same. On iis

side margin thetwoattesting witnesses were mentioned as

Maung Sein and Chit Po, both sons of the first defendant-

appellant. = The parties were apparently on friendly and

intimate terms with Daw Nge, the mother of the

respondentfrom whom the loan was taken. U Shwe Kyu

admits in his evidence that Ma Gyan Byu and

Maung Sein came along with him to the Registration

Office to get the mortgage bond registered.

Endorsements relating to this registration bear the

signatures and cross-marks purporting to be those of the

execdtants and read with the evidence of Maung Ba Kaw

{P.W. 2) who then worked as a clerk in the Registration

Office, there can be no question that U Shwe Kyu and

Ma Gyan Byu did execute the suit mortgage bond and
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that Maung Sein, their son, was :one of the attesting
witnesses for it was Maung Sein gho appeared before
the wituess and identified his parents.

Objection has been taken on the appellants’ behalf
that no proof of proper attestation has been furnished
by the plaintifi-respondent in regard to the suit
mortgage bond. On this point the case of M.P.A.K.
Firm v. Ma Mya Thein and others (1) is brought to
our attentior. It is there held that where the execution
of'the mortgage bond is admitted it is not necessary to
produce specific proof of the attestation of the
documentand that this fact can be proved by other
evidence kin the case. In this case in view of the
admissions made By U Shwe Kyu and of the evidence
given by other witnesses relating to the transaction
it was unnecessary for the plainiiff-respondent to. call
any attesting witness to prove the due execution of the
document. The effect of the evidence adduced in
favour of the plaintifi-réespondent and the admissions -
made by the Ist appellant himself clearly establish
the fact that the mortgrge bond in suit was properly
executed and attested, and there is no substance in the
objection raised on the appellants’ behalf in this
appeal. ‘

The next objection raised in this appeal relating to
the amount of the mortgage debt to which the plaintifi-
respondent is justly entitled under the provisions of
sectton 12 ot the Money-lenders’ Act does not appear
te admut of any adequate reply. The Money-lenders’
Act came 1nto force on the 1st January, 1947, and, from
the wording of the section itself, it has retrospective
effect and thas Court cannot in the circumstances pass
a decree. in the respondent’s favour {for more than the
sum Whick together with the amount of interest

(1) ALR. (1940} Ran. 184,
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admitiedly received by her, totals twice the original
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sum borrowed by the 1st appellant. Conscquently,*us—

the 1st appellant is lable to repay the sum o Rs. 2,900;
only to the plaintiff-respondent under the mortgage bond
in suit:

SHWE KYUu
AND FOUR
OTHERS
.

Ma TN U.

It 1s noticed that the decree in this case has also U Aune Tha

been passed against the 2nd to 5th appellants, who, from
the statements made in their written statement, claimed
the mortgaged property as heirs to their grand-mother
Ma Thaw, the mother of their deceased mother
Daw Gyan Byu, one of the executants of the mortgage
bond. The plaintiff-respondent from the statement
made in paragraph 10 of her plaint appears to have
implecaded these defendants as parties to the suit

Gyaw, J.

merely for the reason that as children of the 1st.-,

aefendant appellant U Shwe Kyu they havp ‘been in

acrual possession of the mortgaged lands. Under -

“Order 34, Rule 1 of the Code of Civil Procedure all
persons having an interest either in the mortgage-
security or in the right of redemption zare liable to be
joined as parties to the mortgage suit. It is clear from
this that parties who are claiming under a title adversely
to that of both the mortgagcs and the mortgagee are not
proper parties to the mortgage suit and the claims
made by them cannot be adjudicated in the same.
This is made clear“in, the decision in M.}JW4.L.
Viswanathan Chettyar v. Ma Aye and three others {1).
The 2nd to S5th appellants are not  therefore
proper parties to the present mortgage suit and no
mortgage decree can therefore be passed against them.

Accordingly this appeal will be aceepted in part and
+ preliminary mortgage decree will be passed against
ghe Ist defendant-appellant n respect of a sum of
Rs. 2,900 only with proportionate costs. The suit

i1} 4 Ran 2:i4
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Ho. against the remaining defe\ndafnt'-appelll-ants will be
-~ dismissed. There will be no order for separate costs

U SHwWE KYU - .
o rona 1N their favour..

OTHEPS
Ma Tix O. U Tun Byu, ]J.—I agree.

{J AuNG THA i
Gyaw, 1.



