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APPELLATE CIVIL.

Before U Thein Maung, Chief Justice, and U San Maung, J.

MA MYA SEIN (APPELLANT)
.
MAUNG SO MYINT gTAN) AND TWO OTHERS
(RESPONDENTS).*

Application for letlers—S. 23, Prodate and Administration Act—S, 218,
Succession Act—TFindings in Adininistration suit—Binding nature.

Held ;: Where as between rival claimants for letters of auministration, title
of none of the applicants is admitted, the court must determine the status of
the Applicant before Let?:e.rs are granted,

Maung Ba Han and one v. Maung Tun Yin, {1934} 12 Ran. 620, referred
to.

Where 2 widow of a Burman Buddhist made ap announcement in a

newspaper concerning divorce, it will be for her to prove thai there is no
divorce and her son will have to prove that he has maintained filial relations
with his father till his death and therefore entitled io inherit,
The findings of fact in_an application for letters of admlmatrauon will
constitute 2 bar to subww suit.
m Hmat - Ma'Htay, (1923) LL.R. 1 Ran, 253, referred to.
Ma Tekv. Ma Thi, 5 L.B.R. 78, distingunished.

Hla Gyaw for the appellant.

H. Subramanyam for respondents 1 and 2.

1

P. K. Rasu for respondent No. 3.

U THEIN MAUNG, C.J.—We shall in this order deal
with Civil First Appeals Nos. 61, 62 and 63 of 1947 as
they are cennected with one another.

All these appeals have arisen out of -applications by
Ma Mya Sein, Ma Chan Mya and Maung So Myint for
letters of administration in respect of thc estate of the

*C u‘l First Appeals Nos. 61, 62 and 63 of 1947 against the decree of the
District Court of Insein in Civil Suits Nos. 6, 7 and 8 of 1947, dated the
8th September 1947,
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late Tan Sitc Wan who died intestate at Taﬂrky] on or
about the 9th January 1947.

Ma Mya Sein claims thal she is the sole widow of
Tan Sitr Wan as Ma Chan Mya divorced him by
mutual consent on the st ]une 1946. She admits that
Maung So Myint and Maung E Cho are the sons of
Tan Site Wan by Ma Chan Mva but she does not
admit that Maung So Myint is the orasa son nor does
she admit that Maung So Myint and Maung E Cho are
entitled to inherit the estate of Tan Site Wan. Her
application is. opposed by Ma Chan Mya, Maung So
Myint and Maung E Cho on the ground that she was
only a mistress or concubine. ‘

Ma Chan Mya has also apphed for letters of
administration claiming to be the sole widow of Tan ~
Site Wan and alieging that the advertisement of divorce
which she herself had made in the “Sun” was made’
“through caprice or anger and that it does not in law
effect any divorce.” Her application is contested by
Ma Mya Sein and it is «upported by Maung So Myint
and Maung E Cho.

Maung So Myint has alsu app‘lled for lctter_s of
administration on the ground that he is the ‘orasa son
of the deccased. He has dcne so although he has no
objection to the letters of administration being granted
to his mother, Ma Chan Mya, with the obvious object
of preventing let(rers of admimistrativn being granted fo
Ma Mya Sein.

The learnvd District Judge heard all the tiree
applications, which have been turned into regular
suits, together, with the consent of all the parties and
he has come (v the decision on a preliminary issue
that it is not necessary to deal with the issues relating
to the respective status of Ma Mya Sein and Ma (,han |
Mya inasmuch as Maung So Myint has been admitted .
by both of them to be a son of Tan Site Wan. - Having -

-
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come to that ﬁndmg he has granted letters of adminis-
tration to Maung So Myist and dismissed the 'w.pphca-
tions of Ma Mya Sein and Ma Chan Mya. So Ma Mya
Sein who is a party to all thé applications has filed
these appeals making Ma Chan Mya, Maung So Myint
and Maung E Cho parties-respondents thereto.

The sole question for consideration in these appeals
is whether the learned District Judge was right in
disposing of the applications on the preliminary issue
as ‘he has done. In Maung Ba Han and another v.
Maung Tun Yin (1) to which the learned District
Judge himself has referred in the course of his
judgment, it has been held that ‘‘ where as between the
rival claimants infer se the claim of none of the

¢laimants is ddmitted by the other claimants, the Couft’

must determme the status of the apphcant before
letters of administration are issued to him.” N ow, the
learned District Judge himself has observed in the
course of his judgment that there is no admission by
Ma Mva Sein that Maung So Mymt is an heir to the
estate and that she has has merely conceded that he is
a son of Tan Site Wan by his divorced wife, Ma Chan

Mya. That being so, this is not a case in which the

clcum of Maung So Mymt to be an heéir is admitted and

¢ learned District Judge should have procceded to
wtermme ‘the respective status of the rival claimants
in accordance with the said ruling. We cannot agree
with him that “ Ma Chan Mya must be deemed to be a
widow of the deceased unless and until the contrary is
proved '  She has admiitedly made an announcement
in a vernacular newspaper and it will be for her to
prove that there was no divorce as a matter of fact or
as a2 mutter of law in spite of her own announcement.
Nor cah we agree with him that “she (Ma Mya Sein)

1 1934} 12 Ran. 629.
38
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will further have to establish that Tan So Myint who.she
has admitted is a son, is not an heir.” If there has
been a divorce between Ma Chan Mya, and Tan Site
Wan, Maung So Mymt will have to prove that in spite
of the divorce between his parents he has maintained
filial relations with his father till his death and that he
is accordingly entitled to inherit his estate.

The learned Advocate for Maung So Myint has
invited our attention to Ma Tok v. Ma Thi (1). The
headnote thereof reads :

“ When an application for letters of administration is made
by a person who is by admitted natural relationship entitled
under suctioh 23 of the Probate and Administration Act to make
it, and whom the Court conmder% to be otherwise z proper
persoul to administer the estate, the Court ought not to allow the
proceedings to become prohacted and costly by entering into
disputed points such as questions of adoption of other persons by
the deceased, which questions could ULe fought over again in
suits for administration or for possession of the estate.”

However, the ruling relates to the case of an application
by a person who i by admitted netural relationship -
entitled under section 23 of the Probate and Adminis-
tration Act (now section 218 of the Succession Act) to
make it ; and a person who is entitled to make it
under the said section is a person who according to the
rules for the distribution of the estate, applicable in the
case of the deceased, would be entitled to the whole ox
part of the estate. In the present case, Maung So
Myint cannet yet be regarded as such a person for the
reasons which we have already stated. Besides, that
case was decided at a time when, as the authorities
stood then, the findings of fact arrived at on an
application for letters of administration would not
Upemte as res judicata in a subscquent suit for

(1) 5§ LB.R. 78. - S
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possession of the property or a share of the property
comprised in the estate concerned; and it has been
held since then in Maung Hmat v. Ma Htay 1) that
such fridings will constitute a bar to a subsequent
declaratory suit. ,

We acgordingly sei aside the judgments and decrees
on all the three applications, which haye been converted
into suits as required by law and allow the appeals of
Ma Mya Sein with costs. . Advotcate’s fee for each
appeal five gold mohurs. Costs in the District Court
shall abide by the final result of the applications
therein. - The proceedings will be returned to the
District Court, Insein, tq be determined according to
law in the light of the above observations. :

U San Maung, J.—I agree.

{1) 11923) LL.R. 1 Ran. 258,
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