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RANGOON TELEPHONE COMPANY LIMITED HC.

48
(PLAINTIEF) 9
June. 4.
v.

THE UNION OF BURMA (DEFENDANT).*

Constitution Act, s. 225 (3)—Claim against Government for valuc of plaintiffs'
propertics—Licence gives the option o purchase by Government—Charge
taken of properties since Ist ]am:ary*l%é—-l“mstmfm of contract by
war-thmlrad Act, s. 56—Sala: of Goods Act, ss.. 7 and 8—Principles
embodied 'in Contract Act, s. 70—-Apﬁ;cable-—-.4naﬂogy from CONVETSIO o
Arbitration clause in contract, if apphcabu.

The Rangoon Telephone Company. Lumted was operatmg telephone and
1elegraph undertakmgs in Rangoon and Mpuimein before war . under 2
licence. Under clause 8 of the licence Government could buy the Company ouf,
if theright was exercised at the end of 40th year, and by a letter dated 4th March
1940 Govérnment exercised the option - to purchase as on’ 31st March 1943,
War broke out and part of the property. was demolished under the deyial
scheme. The remaining properties were taken over. on st ]anuary 1946,
The Company claimed Rs. 24,93,400-2-6 as the value under the contract or as
damaggs. Governmcnt oomcnded that they were liable onty for what was
Qver.

H:d : That frustration u the premature determmahon of an agreement
jawfully entered into between parties owing to circumstances so fundamental.
as to be regarded by the law both as striking at the root of gh% agfeement
aﬁ'd as entirely beyoud .what was contemplated by the parties men they,
‘entered into the agreement ‘This prmcxple is embodxed in s. 86 of Contract
Act. The contract of purchase in this case was frustmted o:&‘codnnt of the
War, o e u.-. !

Cricklewood Propefly and Investment Trust, Limifed v. Letghttm S(fwed-
ment Trust, Limifed, (17457 A.C. 221 at p. 228 ; F:brosa Spolka Akcy;na V.-
Fairbairn Lawson Combe Barbour. Limiled, (1943) A.C. 32 at p 40 ; Hirfs
Mulji and others v. Cheong Yue Steamship Company, Limited, (1926) A;C. 497 ;
_Metropolitan Water - Board v. Dick, Kerr & Co,, (1918) A.C.. 119; Tke
Pelepak case, (1944} 170 L.T. 338 ; Baily v. de Crespigny, LR. 4 Q.B.180;
Mohamed Ismml and others v. The King, (1946) RL.R ‘468, apphed and
iollow?

. (.ml chu!a.r Sult No. 73 of 1947 of the High Court, Rangoon judgmeny
‘Gated the 4th June 1948.
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Held furfhvcr Under the Sale of Goods Act, ss. 7 and 8, if the goods after
agreement become damaged, the agreement is avoided. .

Barrow, Lane, and Ballard, Limited v. ,Phﬂlxp Plillips & Co., L.R. {1929}
1 K.B. 5374, applied,

The contract is indivisible and when the properties were damaged through
the fault of neither party, the contract could not be enforced. There was no
absolute implied promige to pay full value as on 31st March 1943,

Held further : The principles of quantum meruit embodied in s. 70 of the
Cpntract Act come into play. .

Secretary of State v. G.T.Sarin & Co,, i1 Lah. 375 ; Zulamg v. Yamethin
District Council, LL.R. 10 Ran, 322,

- if the suit were in fort the measure of damages would ordm:mly be.the
value of the undertakings-at the date of conversion. - The Cempany is entitied
to be paid the value of the assets in fact taken over on ist January 1946. The
principle of such valuation had been mentioned in the Third Schedule o the
licence which was aimost precisely the same as paragiraph 1152 sub-
paragraph 2, of Halsbury’s Laws dt-England, 2nd Edn., Vol. X11.

Held furtker As the contract was 5r.ought to an end by frustration, the
clause relating to arb;tranon also came to an end.

Hirji Mulji's case, (1926 A%, 497, referre;l to.
Horrosks for the .plain'tiff.
Chan Tun Aung for the defendant

U Bo Gy, ]—-—-The Rangoon Telephone Company,
Limited, which is the successor of the Oriental
Telephone and Electnc Company, Limited, and was-
operating telephone and telegraph undertakings in
Rangoon and Moulmein prior to the 7th March, 1942,
underli¢ences granted by His Excellency the Governor
of Bugma, has sued the Government of Burma now
replaced under sub-section (3) of section 225 of the:
Constitution by the Uniori Government, to recover -
Rs. 24,93,490-2-6 said to be the value of the plaintiff
Company s undertakings agreed to be transferred to
the Government of Burma, praying in the alternative
that the sum may be awarded by way of darnages.
It is common ground that under clause -8 of the
l_wences admittedly granted to the plaintiff for a term
of 60 vears, Government reserved the right to buy the
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Gompany -out: at--certain . periodical intervals one. of
whtidh: fell on the 31st day of March, 1943;.and under
 the terms of the licences if the right of- purchase Was
exencised. at the end of the fortieth year.from. the
ist.day:of April, 1903, the date of.issue-of the licences, .
the price to be paid would be the then value of the o
property as defined in the Third Schedule annexed {o
the.licences; without any allowance. for past or futyre
profits; or: goodwill. Now, Government by a letter
dated: the 4th day of March, 1940, communicated to the
plaintiff its election to purchase the said: undcrtakmgs
pns the.o3ist! March,  1943. In pursuance: of that

eleetion M. Daniel McGee, a director of the plamt}ﬁ'

Compdnyy, i finterviewed.- :Mr. * Nesbitt-Hawes, then
Rir¢ctor:General, Posts and Telegraphs, Burma, who,
it isisaid, agreed to take over the. undertakings.on the
book: value - basts .and without having any inventory
mdde 1of .the assets. McGee, howgver, to the
question putby the Court fra.nkly admits that he had
rio.sknowledge . that Mr. .Nesbitt-Hawes had been
authorizedby:Government fo thake suchan agreement;;
agdidluring she rgument the plaintifi's learned counse!
states:that! the discussions at the interview took. no
definitershape.:ii'Thereafter, in February and - March,
1942, :when i Burma was about to be invadsd by the
- Isplanese, Government, it is alleged, applied . qischcme

Qﬁxdemal to-the:enemy, pursyant:to which Government

gdmsad: to be demolished certain property and .plant of
’ﬁhs plairtiff . Company -being - part of the said under-
takings. .. The - plaintiff 'Company and Goverament
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evdcuated:to India. There the Company demanded of

Gouerpmént. payment of “the . money due under the
cogksactiand:there was correspondence between. the
parti's :the-Gompany onithe one hand demanding the

pricé ofithe aindertakings as they stood-at 31st-March,
1943 and Government on the other hand maintaining
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that’ it’ wis eﬁhﬂed A6+take; pcsssessnoﬂ rof iwhateverwas
foufid intact 0! the undertakings ‘on -its ‘corftemplated

9908 resoceu patioi of Burma iand to pay:for such remnands

at'the price ruling:on. the 31ist March; 1943, Burma

... wWagreoceupied by-the Allied forces in'May, 1945, :and
' thé ‘Conipany’s andértakings were ‘taken overiby the
¢ BritiskMilitary -tauthorities - who - on i:or zabout 1the

18% January;: 1946, imade them over'to Governthent:

O the: 215t September, 1946, Government wroteAdidhe
Gompanyt that purstant to its: eleétmg to purchisesile
SUrvIVing- sasséts.cof ithe  Company it ihdd Aaken rosler
possession-of theoy from the ¢ Military:athorities:on and
frdim ‘the ‘1stoJanuary,: 1946, In thewdbove sincwm-
staces.the Odnipdny: {;lﬁlms'the sumof Rss24, 98,490-2:6
ohi three’ groundsj: first, under -the' terms fofxpurchaée
contained inithe'said licences ; sécondly, by virtue:of
thie | contract:to. be implied. b'y reasontofits;demanidof

thé priceiof the:undertakings on the basis of their vialue.
agiat the'3ist-March, 1943 sand Government’s entenng

into! oceupation on or about .1st January,. 1946, ;4and,
finally, by way of ‘dafnages: ior breach: dof seontiuot
kirdjor asthe currént market value of ‘the:updertdkings
actudlly taker: over by Government.on the 1stfanvasy,
1946, idodether withithe value at theitime of :demélitioh
ofithe: Comipany's property:and.plant-whichiwdyad enbed
before - gvacudtion. @Gpvernment whideszdritting sthe
licemces: and Jthe .contract thas held sits igrobnd»and
fraintdinsothat it is only: liable for whatevef pemnamts
of -the plaintiff's: undertakmgs were takéhi-over oh
Istrlanvary, 1946, vat-the- fair - marlet «rilue wwhich

 prevailed ‘on- 3ist:/March, 1943. Government ralso

dedies!the correctness of the valuenof: me'emmanyxs

undentakings asnassessed. - The guestion: :of - onotice

urides nseation »» 80u:of the Civit PrecedisesCode ihag
nuP béek (pressed:-to an - is§uei..i:and. .18 - comsidered] -
asitwaived. -
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On the: pleadings, the.following: issues. have:been.
framed at theinstarce and-by: consent; offthe 1earnedI
dounsél for-the parties :

1. Was. ther contract. of - purchasg . of: plaintiffisi 1
assets frusirated by reason of the.war? Tax aron

2. If it was frustrated, was there an implied) oF'EY ;}H,{‘
contract to pay for the assets as they stood on the UBo'GYl"I,
31st-March, 1943, and also for, the assets denied on the
basis:of their:value as on the31st-Maxch, 1943

or

I§ plaintiff’ entittéd to 'be paid the value of'the:
agsets in fact taken ovér on ‘the’ 1st Januvary, 1946, ‘at’
~ their then valuc ?

- 3, Upon what basm should , paympnt be. ma,dc to
“the plaintiff 7

Undersection 56i0f the Contrast Act a;, contrgct t(y;
devam:act; which becarmes, impossible after. itiiscmadse;.
becotes, voids - Thie dostrine; of - 'impossibidity, “of .
performance: which;.is: enshrinediin-section 56 of; the"

Gontract: Actris:the:basis ef, or ipeshaps rather anatbers
name for, the:doctring of . frustration which came into
promipence about-the middle-of the First, World War.
Thecdeatrine s, not) tfewoto Burssa and in  Mohamed::
1 kmwiamd others v. TheKingi(1) whese certaln senmen|
whoin times . of., peace hadsigned on.for commescial
voyages) within a specifiedarda ;and demanded inew(. .
terwms when war broke - out.aves, a pontmm ‘of;the. areg)
inyelving risk.of life and hbertay,{ 1t was. ‘held thatthe
contraet  of-service -had: been made under:an impliedy
promiss thiab a, state. of: - peace -would : continue : to, exist]
abing. the routes (which. the ships. would; takie: indheir:
comimergial voyages:and that-when such stae of:things,
ceasedito exist the comtracts were deemedito-becat an:
ead: It wes-alse :helddthat the decirine of;frustration’

(1} {1940) R.L.R.:468.
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as-applied in Esagland was applicable in. Burnia under
the Coatract’ Act.” "The best definition vet' of: the

v doctrine is by Viscount Simon, Lord Chancellor rof;

England;:who in Cricklewood: Property and -Tiivestment

o Trust, Limited v. Leightow's Investmend Trust;: Lingited.
. (1) said,

. ‘Frustration mdy be defined ‘as ‘the premature

: .determinaﬁon of an agréement between parties, lawfully entaresdt

into and in course of operation>at the time of its premature

. determination, owing to_the occurrence of an mtervcmng event

or chaqge of r'n'cumstan(;es SO fundamental as to bg: r garded by
the law both as striking at the root of the ag'rcemcnt, and as
entirely beyond what was contemplated by the parties when 'Ethi
entered into the agreement. "

The principle underlying the ‘doctrine" has! bgen
déscribed by his Lordship in Fibrosa Spolka Akcyjna -
v. Fairbairn Lawson Combe Barbour, Limited:{2)asi
‘“ that where supervening events, not due:to the~default
of either party, render the pcrformance of 4. contract
indefinitely impossible, and there is no undertaking to be:
bound in any évent, frustration ensues, even though the
phrtigsimay have féxpréssijr ptovided ‘for the caseof.a
limited -in‘erruptiot.”: ' The end’of a war, as observed’
in' that case, cannot reasonably be predicted. - There
shortly~before war broke out between Germany and.
Poland- an English C?mpany agreed to sell machinery;:
delivery at Gdyma in Poland, Thereafter;ion Septems:
ber 1, 1939, war broke out between Germany and:
Poland: and on and after Septemiber 23, Gdynia: was;
ovcupted by the Germans. “Seven eminent' Law Lords-
including the Lord Chancelfor unanimously: held:that:
the contract was: dissolved. - As:to the legal efféct of:
the  frustration of ‘a contract, théir ‘Lordships’of the:

-

(1) (1945) A.C. 221 atpi 228, (2) (1043) ALC, 32t p. 40,
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Privy: Council have held in Hirji Mulji and others v

Cheong Yue Steamship Company, Limited (1) that such
‘effectdoes. not depend upon the iniention of the
pasties, ‘or their opinions or even knowledge, as to the
event: which has: brought about the frustration; but

upon its occurrence in such circumstances as to:show
it to besinconsistent with the further prosecution of the
adverrture: . To mention but -one more¢ out of -the
sbveral :iauthorities on the doctrine in support: of the-

view ;thdt in'circumstances sych as those. obtaining in

the present case the contract is. avoided, in Melro. -

potitan: Water Board v. Dick, Kerr & Co. (2), wheré

the::defendants had contracted to construct for the
plaintiffs’’certain ‘reservoirs within a specified: timve:
bukyafter ia substantial portion of the work -ha& been:
done- were ordered by the Minister of Mdunitionsto:
ckasg work;:it was held by the House of Lords that the

coirdét was frustrated, the period of abeyance being
so:lewg and the changes in prices and conditions: of
libour:so great that performance-of the contract would
be substantially different from what had been originally

urrdeértaken. ~On : the other hand the learned Assistant

Adtorney-Gerieralrelies upon the Cricklewood Property
ahd: - Investment:' Trust, Limited case (3), and: The

Btlepah case (4) in support of his contention that.the
contract in question has not. been -frustratéd. -~ But -

these "cases relate to long leases -and the abeyance
period in each was but a smiall portion of the life of tve
lease. -n_the former case the House was divided or
the question: whether the doctriné of frustration could
apply ‘to'a lease at all, and the decision in both the
cases was that in the particular circumstances obtaining
tpesein “the leases had not been determined by :the

KIS,
P U S

(1) (1926) A.C. 497. (3) (1945) A.C.221 at p. 228,
(3) (1918) A.C.119.- " - - (4) (1944) 170 L.T, 338,
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“doctrine. of.: frustfdtion:'” Kurtherimore, CGrtaia: ‘obser-

vations:in the:former ocase.show . that:in any ewent
cowenants: in: a: lease may ‘become 'impossibles .of:
;mrfor‘mance;i . Liord Russeltof: Killowen-after obserwing;
tha’é a‘leasg:is much more than:a contract -becausesit
* creates a ¥ested:interest in: the land continues:. * Ther
s contractual:: obligations  thereunder: of ieach- party are;

- mately. obligations which are incidental to thesrelation:

ship of landlord and. tenant created by, the demise, and:
whxgh.neeessarrlyzwary_ with: the: characteriand duration

of .the: particuldslease; It may well be that:ciroums:

stanges flay. arise -duting:the currency-of. the:terma
which render: it difficult;-or evén impossible; for-onds
party or: the:other to: carry out some ofits,obligations;
as=landlotd -or. tenant, :ciroumstanmces: which: mighti-
affordia;idebanice to a claim foridamages for theicbreachi.
byt theislebse. would remaisk. - The .estate in:the land:
woiild still;be!. vested in; thei ténant”  Lord Wright
Obﬁet«es;that covenants in a:lease:may bea suspendied aFz
tenminated; :by; operation ;of.: law-aud cites the«cassoof
Baily.v, dr Creipiguyi 1) where.-a: lessor: had- entered:
inteacovenant with- hisdéssee-not to permit-buitding
om-a: paddogkfacing the :demised - premises: bub-wias

held: dis¢harged from ithecovenant when the-paddoek

was: compulsorily dakeni by ‘a: railway :company, ‘which

-ereeted ;.buildings -oni ity including:: a. urinalk;. thuws

impaiting the amenitiesiiof the. dwelling. . Lord: Porten.
says, i Snineitérms) of -the. tenancy, may b impessible
of:-perfermance at.least:for the time Leing. but the

temamcy ritself is-not: thereby nocessmlye determinmeds?

Lord Goddard makesisimilair observations: .- Theredsia
considerable) -body:: of eminent: judicial. authority;
thmefpre}; that, conenants 1in: 2 lease may: bavome
impossible of p,f:rfo_rmanqp whether or not the doctrine,

\O

(1) L;R 4 Q.B, 180
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- of “frustration applies to leases ; ‘and in: dnswer to the
firstassue’l hold that the contract ‘of purchaseof ‘the
Campany'siassets was frustrated by reason of the Wat
fadn:their report -{1) made .in 1918, relating’ to

impossibility - and i frustration,: Buckmaster .Commitiee 3
' - THE Ufiion

submitted.a statement of the law which inter alia wasas

follows : ‘“Finally, the court can -only -declare the

voritract -dissolved or not dissolved. - If. it isinot
tlxssolved it remains effective. accordmg to -all itst term
incthelr full force. . The court cannotiin: any: way alter
itstterms, or modify them, orin: any way: vary or-adjust
therights.and obligations of both: parties. : And:if itois

notidissolved,sand there is.a ‘breach, the court:dankidt

titigate or 'lessen  the full “measdre: of :.damages to
which ithe “other :party is. legaﬁyfentltled by'such
bitach.” -

“i{The question may alsobe viewed in another; thouigh
'Smirlar aspect. The 'undertakings - .consist of ‘beth
maveablés: and immovables.: Under section' ‘8. of | the

-Bale of BGoods Act, “where: there:is.an: agreemient 40

- sall=specific ;goeds;iand’ subsequahﬂy the.goods without

any fault on the part of the seller or buyer:perish

eribecomessoidamaged as no loniger to-answer ‘to their
déscriptionidnthe :agreement :before ‘the: risk:/passes
to{the rbuyer, the - agreement is: thereby: -avoided,”
8ection’ 7 7of the “Act ‘relates to:-legal. ‘consequences
arrsxhg “from:- goods .perishing. dr ‘betoming - damaged
brfore .making of .contract and sections.7 and 18 :of the
Actimre on 'miich the.same lings as:sections: 6 aiid, 7

respéctively of the ‘Sale of Goods: Act, 1893../18
Bikrrow, Lane;-and Ballard, Limited v. thmp Phillips’

& 0. 42) where. there jwas.a gontract for sale and
Mvéhyfraf 700 bags of - groundnuts and - unukntmn
__.._f' T I Lij . i ) 1.

1) ¢ The” E’le&"‘ of *Wat on"Cimb:ié(’l " -)j“L.R:.(1929’1“1"1:.’&‘3:5742
by Webber; dnd Edr., pp: 418 and 419

a5

‘H.C.
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to« the parties 109 bags: of groundnu.ts ,had been_-
lost ibefore the date of the contract so ‘that. when
the: time for delivery arnvegl there remamed .only
91:bags for delivery, it was observed, ‘‘4.contract.
for-a parcel of 700 ‘bags is something diﬁerent from
a-contract for 591 bags and the position appears:tordne
to ‘be in.no way different from what it would have:bekri

- if'theé whole 700 bags had ceased 'to exist. The

result is that the parties were ‘contracting ‘about
sotncthing which at the date of the contract without
the ‘knowledge or fault of either party,.did. not existi

" To compel the buyer:.in those mrcumstan@es;;tg ftake .

591 bags- would be to compel him tq . take:-somes
thing: which ~he-~had. not contracted  to" take;nand
would in my judgment be unjust”” Wright J.,ihs
he then was, held that the contract was indivisible

‘dnd.that seetion 6 of the-Sale- of Goods Act,. 1893,

applied- where: part only of the goods had. perished
at the time when the contract was made; In this case
also! the undertakmgs are indivisible: and consequenily
the:same pmnmple apphes to the facts of the pxesﬁnt
sasealso.

No‘w,{chfe position taken up by Government: seéms
untenable in law, No doubt under section 13ef: +thip
Specific Relief Act a-contract is not wholly. imipessibie
of mrformance because of the . subsequént: déstmuetion -
of.aportion of its subject-matter. ‘But Govérnment,

'pnesnmabty -under legal:advice, has. npt:thought it

" %o file & suit-for: specific.’ performance of the contract,

Even if it should do so, it would be bound by
sections 14-and 15 of the- Specific  Relief Act,: the
former: relating to specific - .performace of part -of &
contract  where the’:part-unperformed’ is small-and

. the latter to cases where the part unperformed is
) proportionately large. - In . either case, however, the

party mswtmg upon pepformance 1s boundf to pay
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the -price” oﬂgmally agreed upon beforc le gets his

lief, ‘tho‘ugh in the former case he may ¢laim
COmpensatlon in respect of part of  the conﬁ’aof
which’ cannot be performed Now the Spec1ﬁc Rehef

Act is foundéd on the hlghest pr1n<:1ples of Justxce and

eqmt‘y and in taklng ‘the stand it does on the contractA

Governmen‘t 18 trymg to get the plamtlff to perform
it hdd’ ’taken the mltlatlve It would, under the
Specxﬁc Relief Act, ‘Have been caMed” upon to pay
t‘he full stipulated pﬁce

‘The second issue may be disposed of briefly. The
Carbohc ‘Stivke Ball ‘¢ase relied’ updn by the plamtxﬁ
does’ not Help it because Govérnment has a’£ all

material ttmes mamtamed that 1t COuld and would;
é’nter into” possesswn of whatever remamed ‘of "the

uridertakmgs on payment therefor at th,e: Pr}:ce ruling
8ii"the - 315?: March 1943, Under sectlon 7 of the,
Eohtract &Ct accepfance rhust be abso ute and

unquairfied HThe! ﬂi‘bt pa.rt of the second issue i,

»arcordx ¥ aﬁs%ered ih the neghtive.

_ oW GBHiS ‘to the second part of #he seeond issue,
‘%ﬁl%h 1§’wh’et‘h*er the Company is-enfitled ta"be pa1d
¢ Valhe ‘of "the “assets ‘in fact’ taken over “on the
l’sf anuai'y, 1946, at their then valtie. The conf‘fact as

Ave held, has been dlssolxed and no new’ corntract

l‘n:tg’been formed, and at the same’ tn‘ne Governmcent,

apffears Ni‘t‘fmg to * také” over tife" ‘undertakings. Tn
these arcﬁméfa'xcos the' prmaples of quantym. “mermt

€ ‘-“odxed‘ in sectlon 70 of the Contract Act comie.

itifo | play e Sk etary o State v. G. T. Sarin & Co. (1)
which ‘dFose’ out ‘of 4 Ednitract. for su pIy of fodder
tHe 'earnéd ]udgé%“'i‘ﬁfed “as’ to " fi """"

c’0mpensz€tf8n, it is ‘obviols that it must’be assessed
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these. supphes were made.” This case has been
followed in Zulamg v. Yametkm District Council (1)
I ani of oplmon “that the prmmple adopted in the
*Lahore case .is correct masmuch as ,orqmarlly the_
oause of actwn ‘would have arisen on the respectwe
dates on whlch the supphes were made H&re in. this

case. also the cause of action apparently arose agamst;

| Government on the 1st January, 1946, when it took

over the undertakmgs If the sm,t were in tort theg
measure of damages Would ordmarlly be the value of
the undertakmgs at.the date of the conversmn In
answer ;to. the second part of this issue, therefore,
I hold, tﬁat the Company is entitled to.be pa1d the value
of the assets in fact taken over on the 1st January, 1946
at their then value,

Commg to the third issue, the prmmple oﬁva.luatlon
agreed upoﬁ 15}7 the part,;es and set, fg,rth in the

]Thxrd ScheHu,le to the’ licences, appéass o have been
7lookcd upon by the contractmg parties as bemg }us{

and equltable The terms are, almost prec1aeiy the
same as those | in paragraph 1152 sub- -paragraph 2,
of Hc.lgbur 'S Lagvs of Eng} nd, 2nd Edltlon Vol, XII.
21 il
ang'ap eair to} Ba,vje beeu orgrgwcd, the;;efro,m., TJAI{%
prmcnp e of V&IP&POD has been aglopted iny acqusitions
of elec,t’nc supp[y u,nder;algmgs by logal7 a,\*}b.onttes;
To quote from the Thir d ScheduLe to.the licences,

‘ .“ the value. of such 1ands buxldmgs works, ;nateria.ls

_and“p&ant shall bc decmed to be. thexi fan' gna:ket value

at the fune of ‘purg:hase, due reggr%wl;emg ‘had. to ghz
nature anci condltlon for the time. being of such landg,
bunldxpgs, wo;ke, matenah; anq plant, . and to the
s,tcg,te of repau‘ trhereof and io the cxjrcumsmce that

they, 2 are x,n such a g?smon as to be rcady*for 1rpmedxatc |
workm ) apd, to the . ;uxtab;hty of the same _for tp,e

2o r q-’\'

T ;_'v;'.’ T
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purposg:s of the undcrtaklng, Aanigl where a part, only .of
fbe undertakmg is purcha,spd to any, loss occaswned

llllll

severancc, but wﬂ?hout any. addxtlon in respect of

%’m?glsory purchase or of, goodw111 or of any. proﬁfsf

ich may be or might have’, been made from the
undertakmg, or of any" similar consxderations In
ariswer to the third issue I htld the above to be the
‘basis upon which payment should be made to the
plaintiff, i.e. that payment should be made for the
assets actually taken over on' the 1st January, 1946,
at their then value on the lines indicated above.

‘The last question is whether the arbxtratmn clause
in the licence bars the suit. .The terms of the licences

be appomted when there is-.a valid>contract and the
parties do wot agree upon the price to belpaid in

as I understand them are that arbitrators shor&d only

pursuance of the contract. In Hirji Yulji’s case (1), it

‘was held that a frustration brought to an end the whole
contract including the subxmsswn to arbitration.

THB Wluos
op Bbmm.

-—

¢ Bo G, I,

" Under the reference rules in Chapter 9 o{ the Rﬁles -

and Orders of the High Court, | refer the followmg »‘
issues to the Official Referce. who will transmit - his
report with his findings thereon and reasbns therefor m'

due course : 3 £
(1) What were the assets®of the’ Rangoon Tele-
phone ¢ Company, . Limited, ‘iaken over by the

Government of Burma on or about the 1st January, ,'

19467 The assets wh:ch may have been put in bv the

British Military Administration mll be separately
inventoried and valued.

(2) What was the value of the Company s assefs

so taken over on or about the 1st ]anuary 1946 ?

| - [4th June 1948. When the ]udgrnent is dellvered
Mr. Horrocks for the pfamtlﬁ‘ and the learned

- 1).4926) AG. A




<. BURMA LAW REPORTS. F1948

oo Attorney- General for th;: defendant state thg’t‘“mpg

i the asucts put in by the M1l1t 4:" Adéums'zraflon wi

, LT
éﬁ?ﬁﬁﬁn -belong to the’ Government it W1II no‘t ‘bejnece?éary

CaMpany,  Falue such dssets separately Thls wﬁI ‘be' not%d b§
o A tﬁe Iearned Oﬂicxal Refetee.]
OF BURMA.

U Bo GYl.



